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1 (Whereupon, the following testimony is deemed 

2 confidential material and subject to protective order 

3 entered by the Superior Court of the County of Los 

4 Angeles, State of California and is bound separately.) 
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// 


24 

// 


25 

Q. 

Let's go ahead and see if these are the 

26 

same documents that you anticipated them to be. 

27 


(Plaintiff's Exhibit No. 4193 was marked.) 

28 

// 

12 

1 

BY MS. FROSTROM: 

2 

Q. 

Marking Bates SMS 269 through 320 as 

3 

Exhibit 4193, 

they appear to me to be all of the same 

4 

type of document. Could you look through there and tell 

5 

me if you recognize them and if they are all the same 

6 

type of document? 

7 

A. 

Okay. I recognize them, and they're all 

8 

the same. 


9 

Q. 

What are these? 

10 

A. 

We call them deal sheets. They're really 

11 

an accounting 

form to reference payments to Save Mart. 

12 

Q. 

Payments to Save Mart by whom? 

13 

A. 

Suppliers. 

14 

Q. 

Suppliers of tobacco? 

15 

A. 

Of any item that we carry in the stores. 

16 

These happen 

to be tobacco, but it could apply to any 

17 

product. 


18 

Q. 

Do you receive payments from various 

19 

cigarette manufacturers or only certain ones? 

20 

A. 

Various. 

21 

Q. 

Which ones are those? 

22 

A. 

We receive payments from Philip Morris, 

23 

from Lorillard, and Brown & Williamson. And that's in 

24 

recent history. 

25 

Q. 

When you say, "recent history," what time 

26 

period are we 

talking about? 

27 

A. 

The last three years. 

28 

Q. 

What are the payments from Philip Morris 



13 

1 

for? 


2 

A. 

Performance for pricing issues or for 

3 

merchandising 

methods. 

4 

Q. 

Are these involved in promotions that you 

5 

participate in? 

6 

A. 

It could be. 

7 

Q. 

Such as buy-down promotions? 

8 

A. 

Right, buy-down promotions would apply. 

9 

Q. 

For price protection? 

10 

A. 

Yes . 

11 

MR. EATON: Objection. Calls for legal 

12 

conclusion. 


13 

BY MS. FROSTROM: 

14 

Q. 

Are there any other types of promotions 

15 

that you can 

think of that you participate in? 

16 

A. 

No. 

17 

Q. 

How do you learn of the existence of these 

18 

promotions? 


19 

A. 

The manufacturer's sales rep would make a 

20 

call to the office and present the programs. 

21 

Q. 

Over the phone? 

22 

A. 

No. 

23 

Q. 

They call to make an appointment? 

24 

A. 

Right. 

25 

Q. 

What about with Lorillard; does that 

26 

differ or is 

it the same thing? 

27 

A. 

It's the same thing. 
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And Brown & Williamson? 
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A. Same thing. 

Q. Do you have any kind of an agreement with 

any of these companies? 

A. We have an agreement with Philip Morris 

for certain merchandising methods. 

Q. Only Philip Morris? 

A. Right. 

Q. What merchandising methods? 

A. There's a performance paid to the stores 

on a monthly basis for complying with certain 
merchandising objectives, which would include how much 
percentage of the rack they occupy with their brands, 
participating in their buy-down programs which are 
funded by them, and offering special deals to the 
consumer, such as a Buy Three, Get Two Free special 
packs when they're available. 

Q. So the Buy Some, Get Some would be another 

type of promotion that you participate in? 

A. Right. 

Q. Does the contract involve signage? 

A. Ours does not, no. 

Q. Do you know why that is? 

MR. EATON: Calls for speculation, lacks 
foundation. 

BY MS. FROSTROM: 

Q. That will happen from time to time. As 

long as you're not instructed not to answer, you're 
okay. 

15 

A. Yeah, basically, it doesn't call for it 

because we refuse to participate at that level. 

Q. Why have these programs only been ongoing 

for three years? 

MS. TUCKER: Objection. Misstates his testimony. 

MR. RAMMER: I will join in that objection. 

THE WITNESS: I don't know how long they have 
been going on, but I have only been in that position for 
four years; and so when I took over, I started managing, 
you know, with the current knowledge. I don't know what 
happened before I was there. But in the past three 
years, those are the programs that I have been working 
on. 


BY MS. FROSTROM: 

Q. For the first year that you were in the 

position, were you aware of any programs? 

A. No. 


Q. Were you the one that initiated the 

communications with the manufacturers about these kind 
of programs? 

A. Yes. 

Q. And why did you decide to do that? 

A. To see if I could establish a better 

program for Save Mart, to — for sales and products, 
basically. 

Q. Do you believe that these programs have 

increased sales and products for tobacco? 

A. No. 


16 


Q. Is that something that you are analyzing? 

A. Well, you analyze those things all the 

time, but sales have been declining. So to think that 
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you would grow sales in that category is quite 
optimistic. 

Q. Have you ever been offered a promotional 

activity and refused to participate in it? 

A. I don't remember. 

Q. You don't remember if you have, or you 

don't remember anything about it? 

A. Just don't remember anything about it. I 

don't know if it has been offered and I haven't taken 
them. 

Q. When the manufacturers call to make the 

appointments and to tell you about these promotions, is 
it you that they call? 

A. Yes. 

Q. There's no one else that gets involved 

with this or has gotten involved over the past four 
years? 

A. No. 

Q. Do you ever remember having an appointment 

with them, talking about a program, saying "No, we're 
not interested"? 

A. Yes. 

Q. What type of program was that? 

A. Primarily, signage programs. 

Q. What type of signage programs do they 


offer? 

A. I don't remember the specifics, only that, 

you know, when anyone comes and asks to put up extra 
signage in the store, we take a really hard look whether 
we think it's going to be attractive in the store and if 
it's the type of signage within our decor package, et 
cetera, and we elect not to put up any cigarette signage 
up in the store. 

Q. How long has that been the policy of Save 

Mart? 

A. That we review those things to make sure 

that they comply with store decor? 

Q. That you refuse to put cigarette signage 

in the store. 

A. I didn't say it was a policy. I said it 

was a decision. 

Q. Has that decision been consistent over any 

period of time? 

A. It's — the decision is on a case-by-case 

basis, regardless of the items. So it's consistent in 
that, "Yes, we have to make a decision." I'm not sure I 
understand the question. 

Q. What cigarette signage has been posted in 

Save Mart stores to your knowledge? 

A. Just probably signage on the display 

itself. 

Q. Do you do any point-of-sale advertising? 

A. Meaning? Something other than a price and 

18 

a sign? 

Q. Yes. Signage at the point of sale other 

than just, "This is how much it cost"? 

A. No. 

Q. What is a Retailer Understanding Form? 

A. That's a form that, when these programs 

are presented, Philip Morris will ask that I read to 
understand the conditions and what exactly they're 
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9 looking for in performance before I read it and accept 


10 

their payment 

terms. 

11 

Q. 


On, for example. No. SMS 300, there's a 

12 

notation 

that 

it's subject to the terms of the retailer 

13 

understanding 

form. Do you know why that wasn't 

14 

produced 

today? 

15 

A. 


No. 

16 

Q. 


But you have seen those forms before? 

17 

A. 


Yes. 

18 

Q. 


Is this only with Philip Morris? 

19 

A. 


Yes . 

20 

Q. 


Does it differ from the contract that you 

21 

have with 

Philip Morris? 

22 

A. 


It is the contract. 

23 

Q. 


It is the contract? 

24 

A. 


That's what we are referring to. 

25 

Q. 


And is that a contract that's signed by 

26 

someone at Save Mart and by someone at Philip Morris? 

27 

A. 


I sign it for Save Mart. 

28 

Q. 


Do you sign it every time there's a 

1 

promotion 

or 

there's just one? 

2 

A. 


There's just one. 

3 

Q. 


Is it in your office? 

4 

A. 


I don't believe so. 

5 

Q. 


Do you know who keeps it? 

6 

A. 


I don't know if we even have a copy of it 


7 It's not a contract in that it's a legal document. It's 

8 really an agreement to participate, and it can be 

9 cancelled with a phone call. So there's really no 

10 reason to keep copies of those types of things. It 

11 happens across all categories that — 


12 

Q. 

But you have seen 

it? 

13 

A. 

Yeah. 


14 

Q. 

Where did you see 

it? 

15 

A. 

The sales rep brought it in. 

16 

Q. 

The Philip Morris 

sales rep? 

17 

A. 

Right. 


18 

Q. 

Could you look at 

SMS No. 317, please. 

19 

I'm sorry. 

318. In the bottom 

section, where it says 

20 

Deal Type, 

Billing Description, 

Deduct Vendor, those 

21 

captions, 

it says Lorillard, R.. 

J. Reynolds, and Brown & 


22 Williamson. And above, it indicates that this is a deal 

23 agreement involving price protection. What is this 

24 about? 

25 A. Well, this actually isn't a deal 

26 agreement. This is from Super Stores, which is our 

27 warehouse. And every time we deposit a check, it has to 

28 correspond to one of these deal numbers so we know where 

2 

1 to distribute the funds, to which stores. In this 

2 particular case, there was, I believe, cost increases at 

3 the warehouse, and it's our policy with our own 

4 warehouse that anytime there's a cost increase, they 

5 give us price protection for what is in the stores 

6 currently or the last week's shipment or whatever, 

7 depending upon the category. This check actually came 

8 from our warehouse to us, and that's — 

9 Q. So you're being offered price protection 

10 from your warehouse? 

11 A. Right. 

12 Q. Not from any other tobacco manufacturers? 

13 A. In this case, it looks like the tobacco 
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manufacturers offered price protection to the warehouse, 
and they in turn gave us what would have been our 
store's share of that price protection. 

MS. TUCKER: I'm going to interject an objection, 
that the questions lack foundation and call for 
speculation. 

BY MS. FROSTROM: 

Q. When the various tobacco manufacturers 

call you about these promotions, do you have the 
opportunity to negotiate with them about the terms? 

MR. EATON: Compound. 

THE WITNESS: No. 

BY MS. FROSTROM: 

Q. Is it a take-it or leave-it situation? 

A. Pretty much, yeah. 

21 

Q. Have you ever tried to negotiate? 

A. No. 

Q. Have you ever participated in any 

sweepstakes-type promotions with the tobacco 
manufacturers? 


A. Not that I recall. 

Q. How about Marlboro gear? 

A. No. 

Q. Have you ever used any kind of a dangler 

signage? 

A. Not that I remember. 

(Whereupon, this ends the testimony deemed 
confidential material and subject to protective order 
entered by the Superior Court of the County of Los 
Angeles, State of California.) 

// 

// 

// 

// 

// 

// 

// 

// 

// 

(Whereupon, the following testimony is deemed 
confidential material and subject to protective order 
entered by the Superior Court of the County of Los 
Angeles, State of California and is bound separately.) 

22 


Q. Your agreement with Philip Morris wouldn't 

restrict that in any way? 

A. As I remember it, it would have some 

restriction as far as timing would be concerned, that we 
couldn't put another cigarette manufacturer's signage up 
at the same time that theirs is up, but there's no 
restriction saying that we can't put anything on the 
rack that we would choose to. 

(Whereupon, this ends the testimony deemed 
confidential material and subject to protective order 
entered by the Superior Court of the County of Los 
Angeles, State of California.) 

// 

// 

// 

// 

// 

// 
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